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Executive summary 

Intellectual Property Rights (IPRs) have become a critical issue in the climate negotiations and will become an 
important issue in ensuring access to new technologies for both climate mitigation and adaptation. Although 
IPRs have not been an important barrier until now, evidence suggests that they may already be hampering 
access to cutting edge technology – a problem that may be worsened by a significant increase in IPRs for 
climate-friendly technology.   

The arguments for uniform IPRs across very different countries and sectors are very weak. Historically, all rich 
countries have utilised tailor-made IPR regimes to promote growth and development. The TRIPS agreement 
and pressure from rich countries deprive poor countries of the same opportunities.   

Although stronger IPR protection may have some beneficial effects on technology transfer, investments and 
innovation in middle-income and larger developing countries, there is no evidence of such positive effects in 
the poorest countries. On the contrary, the evidence suggests that it may even have negative effects on 
research and innovation. This may hamper the development and deployment of locally adapted climate 
change technologies for mitigation and adaptation.  

Moreover, IPR protection in poor countries will lead to higher prices and less access to new climate friendly 
technologies.  This can lead to increased global inequality and become a significant barrier for development, 
mitigation and adaptation to climate change.  

Indeed, the evidence clearly indicates that more flexible IPR rules in poor countries may be the best, most 
efficient way to promote “infant industry protection” and the transfer and deployment of climate-friendly 
technology.  

We need to revise the old-fashioned thinking that stronger IPRs are necessary to create growth and 
development, and to tackle the climate crisis must be revised. Indeed, there is a need for fewer and more 
flexible patent rules, especially for the worlds poorest countries, to do exactly that.  

The report ends with recommendations on how this could be done. 
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Introduction 

The battle against climate change is a battle against time, but it is also a possible path to a new and sustainable 
way of living. To follow this path, technologies are crucial. The technologies of today may have contributed to 
increased CO2 emissions, but the technologies of tomorrow must be part of the solution.  

For developing countries, access to technologies is not merely a matter of emissions reduction , it is also a 
crucial step on the path to development. Thus far, the traditional development paradigm has resulted in 
industrialisation and increased emissions. Coupled with the fact that industrialised countries have already 
used the atmospheric space for CO2, it is clear that developing countries need to explore more sustainable 
options for development. Furthermore, climate change is already a reality for many poor countries that must 
find ways to adapt efficiently in order to survive. These issues can only be addressed through the fair and 
equitable use and distribution of new technologies.  

It is not enough to decrease emissions. For many countries, immediate adaptation is needed not only for 
creating a basis for development but also for survival. Efficient adaptation is much more than building walls to 
protect against flooding, and will also require technology cooperation, especially for the Least Developing 
Countries (LDCs).  

Technology is one of the building blocks in the current climate change negotiations under the United Nations 
Framework Convention on Climate Change. Within the negotiations on technology, IPRs has become an 
increasingly important issue. In the areas of research and development (R&D), increased access to IPRs may 
spur innovation and adjustments to existing technologies. But the deployment and diffusion of IPRs may also 
decrease access to new technologies and increase prices. Striking the right balance between these two 
concerns within the framework of the climate crisis is the task confronting the climate negotiations. 

Fighting climate change will be one of the most significant technological projects in human history. The stakes 
will be enormous and this will most certainly deter countries and companies from collaborative approaches 
based on an open and free exchange of knowledge. Moreover, the very nature of many of the technologies 
means that there are a lack of substitutes, and that it will be very difficult, if not impossible, to invent around 
patents [Brown et al. 2008]. This leaves governments and regulators in a critical position to ensure that 
property rights do not block an equitable solution to the climate crisis. 

Action on IPR issues is needed both when it comes to mitigation and adaptation. Most attention has been 
given to the mitigation side where the need for technological development and diffusion is of a massive scale. 
It ranges from new sources of energy such as windmills, hydropower and solar cells, to technologies that can 
reduce energy demands by, for example, introducing more effective electric grids or scaling up electric cars. 
However, adaptation is also in critical need of resources and attention. One of the most important examples of 
this is the access to new seed varieties for farmers. Drought-resistant crops will be even more important when 
climate change leads to a drier climate in many developing countries. Salinity-tolerant crops will be needed 
when sea levels rise and farming is forced to take place in soils with high salt concentrations. Other adaptation 
technologies needed in the LDCs are related to dike building, community resilience, alternate fishing 
techniques, and weather and seasonal information and surveillance such as early warning systems. The 
owners of many of these technologies will be increasingly protected by still stronger intellectual property 
rights, prohibiting their diffusion and technology cooperation with the LDCs. 

More importantly, we must ensure that these new technologies are quickly and efficiently developed and 
diffused throughout the poorest countries in the world. The earlier action is taken, the more widely new 
technologies will be disseminated, and the better the chances of significantly slowing the impact of climate 
change. Thus, the rate of innovation and the speed and breadth of disseminating new technologies is critically 
important. Business as usual may not be sufficient in these exceptional times [Taubman 2009].     

It is therefore without doubt that the consideration of intellectual property rights will be crucial when it comes 
to tackling climate change. As shown in this report, and as argued by many developing countries, a strong IPR 
regime can indeed block an equitable solution to the climate crisis. 

IPRs in the current climate change negotiations IPRs in the current climate change negotiations IPRs in the current climate change negotiations IPRs in the current climate change negotiations     

IPRs have been recognised as an important topic in the negotiations. The need for facilitation and the scaling- 
up of technology cooperation was declared both in the Kyoto protocol [Kyoto protocol; UNFCCC, 1998] and 
the recent Bali Road Map [Bali Action Plan; UNFCCC, 2007], adopted at COP13 in Bali, December 2007. In the 
Bali Action Plan, it is stated that technology cooperation needs to be facilitated and supported through (1 (d)): 
Enhanced action on technology development and transfer to support action on mitigation and adaptation. 
This should include ‘effective mechanisms and enhanced means for the removal of obstacles to (…) transfer 
of technology to developing country Parties’ and ‘ways to accelerate deployment, diffusion and transfer of 
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affordable environmentally sound technologies’. It is specifically stated that parties should be encouraged to 
‘avoid trade and intellectual property rights policies, or lack thereof, restricting transfer of technology’ [Bali 
Action Plan; UNFCCC, 2007].  
�
Many parties have addressed IPRs, which play a dual role in climate change negotiations. On the one hand, 
they may be an incentive for companies to engage in R&D – an argument put forth mainly by industrialised 
countries who call for stronger IPR regulation to strengthen R&D and related technology cooperation. On the 
other hand, IPRs may be a barrier to technology development and diffusion in poor countries.  

There is a small, yet powerful group of countries arguing that international patent protection should be 
stronger, and that this is the best way to promote research and development and the transfer of technology. 
Japan, for example, has written several proposals in which it refers to IPRs as an asset [UNFCCC 2009]. 
Similarly, the EU has proposed an ambitious initiative on IPRs that includes a Technology Information Platform 
to facilitate information sharing about existing technologies, licenses, prices, etc. [UNFCCC 2008]  

Among the critics, however, are a number of developing countries. The G77, which includes most developing 
countries, identifies IPRs as barriers to climate change technology, and argues for an institutional framework 
that may issue mandates regarding IPRs [G77 & China; UNFCCC 2008]. China, India, Argentina, Uganda, Saudi 
Arabia, Tuvalu, Pakistan and Indonesia have engaged heavily in this debate. Bolivia has also come up with a list 
of concrete proposals on how to remove IPR barriers, such as compulsory licensing, voluntary licenses, patent 
pooling, and exclusion from patents.1 

There is indeed potential for the implementation of ideas brought forward by developing countries. The 
Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) contains some flexibility – for 
instance, by enabling countries to take initiative by creating compulsory licensing. However, in practice this 
flexibility has proven limited as industrialized countries may counteract any action where developing 
countries challenge an agreement. Therefore, the “breathing space” for poor countries in the international IPR 
regime must be addressed in a forthcoming climate deal.  

Business positionsBusiness positionsBusiness positionsBusiness positions on IPRs and technology transfer on IPRs and technology transfer on IPRs and technology transfer on IPRs and technology transfer    

As most technologies are owned and developed by corporations, the role of the private sector is significant. At 
the recent World Business Summit on climate change held in Copenhagen in May 2009, governments and 
businesses were encouraged to “work together to ensure that all nations have equitable access to new clean 
energy technologies and other innovations by, among others, working with developing countries to improve 
the infrastructure required for effective deployment” [Copenhagen Climate Council 2009]. This business 
position is an important recognition of developing countries’ need for support through technology 
cooperation, and acknowledges that technology transfer must play a critical role in finding solutions to the 
climate crisis. 

In practice, however, few companies have actively pursued technology transfer. A survey of the policies and 
priorities of 75 companies engaged in the development of new seed varieties, wind mills and hydropower, 
revealed that very few had taken an active stand on technology cooperation with developing countries. 
Furthermore, a closer dialogue with three companies revealed that they found access to financial support the 
most effective way of supporting the transfer of climate technology, and that such support was necessary. 

While many companies had explicit IPR policies, they did not specifically address the critical issue of ensuring 
easier access to poor countries in light of the climate crisis. The three companies who engaged in the detailed 
survey supported the view that IPR protection was important for research and development, and that easier 
access to IPRs for the least developed countries would not, in fact, affect innovation efforts [Jensen 2009]. 
Also the International Chamber of Commerce has argued that IPRs are essential for technological innovation 
and deployment and warned against “jeopardising the essential role of patents” [ICC 2008].    

 

�������������������������������������� �

1 Intervention during the AWG-LCA in Bonn, April 2009.�
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Intellectual Property Rights and climate change 

Rewarding those who invest time and money in innovation has been central to intellectual property rights 
since the first exclusive rights were granted in Venice, Italy in the fifteenth century. IPR law is now 
encompassed within the comprehensive, international framework of the TRIPS agreement, which in 1994 
established a relatively high and uniform protection level for members of the World Trade Organisation (WTO). 
In the TRIPS agreement, the rules are binding and subject to dispute settlement and sanctions [WTO, 2009].2  

The TRIPS agreement emphasizes that the protection of IPRs should contribute to the transfer of technology: 

 

The protection and enforcement of intellectual property rights should contribute to the promotion 
of technological innovation and to the transfer and diffusion of technology, to the mutual benefit of 
producers and users of technological knowledge and in a manner conducive to social and economic 
welfare, and to a balance of rights and obligations [TRIPS, article 7]. 

 

The TRIPS agreement contains specific provisions for technology transfer to least developed countries. 
However, it is evident that these provisions have been largely disregarded and inefficient [Moon, 2008], 
necessitating a stronger IPR regime for the poorest countries. 

Developing countries were given until 1 January 2005 to implement the agreement, and LDCs had an 
extended transition period until 1 January 2006. This did not pertain to pharmaceutical patents, which could 
be excluded from patent protection until 2016. In 2005, the general deadline for LDCs to implement the TRIPS 
agreement was extended to 1 July 2013, with the condition that existing IPR regimes are not made less 
consistent with the TRIPS agreement [WTO, 2005]. The option of scaling back was available but inappropriate 
IPR regulation was prohibited. Even more worrying a number of developing countries are being pressured by 
the US and the EU to accept even stronger IPR protection (so-called TRIPS+ protection) in bilateral/regional 
trade negotiations. This has recently been documented in the negotiations between the EU and India on a free 
trade agreement [European Commission 2009; Correa 2009] 

Two important questions are addressed in this report: Does the TRIPS agreement provide us with an equitable 
and efficient framework to support innovation and sustainable development in the poorest countries? Can it 
provide us with an equitable and efficient framework to tackle climate change? 

It will be argued below that the answer appears to be no. 

IPRs and IPRs and IPRs and IPRs and climateclimateclimateclimate----friendly technologyfriendly technologyfriendly technologyfriendly technology    

Discussions on climate change and IPRs are becoming increasingly heated as fears continue to rise that IPR 
protection is a barrier to the development, diffusion and use of the climate-friendly technology desperately 
needed in poor countries. 

As of now, the literature on this topic is inconclusive. One study [Barton 2007] found that patents did not have 
a significant impact on access to solar, wind and biofuel technologies in technologically advanced developing 
countries like Brazil, China and India, but identified some risks for the windmill industry and second-
generation biofuel technologies. Conversely, a number of other studies have found anticompetitive patent 
practices creating barriers for energy efficient technologies like fuel cells, clean coal technologies, carbon 
sequestration and storage and hybrid vehicle technologies within richer country markets [see Brown et al 
2008; Ockwell 2007]. Certainly, these barriers of anticompetitive patent practices may also apply for use of the 
technologies in developing countries. Some studies [Karapinar and Temmerman 2007; Bach and Söderberg 
2005] have also pointed to the inaccessibility of new seed varieties to small-scale farmers, resulting from 
monopoly prices and limited technology diffusion that often accompany IPRs. This has the potential to 
negatively impact both the mitigation of and adaptation to climate change. 

It is believed that additional problems will arise in the future as new technologies are developed. Several 
studies [Barton 2007, Ockwell et al 2008] have already expressed uncertainty as to the likelihood that 
developing countries will gain access to the most advanced low-carbon technologies, while others [Kohr 2008, 

�������������������������������������� �

2 The TRIPS agreement has led to substantial changes in the intellectual property rights regime in most developing and least developed countries. 
At the time of the agreement, many of them did not have intellectual property rights for all products and had substantially weaker protection 
levels [Primo Braga, 1996]. This underlines that the current level of intellectual property rights in many countries is quite a recent development. 
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Sangeeta 2009] have emphasized, based on experience from the Montreal Protocol, that their access to 
cutting-edge technologies is limited.  

Indeed, the number of patents on climate-related technologies is increasing fast. The European Patent Office 
[2007] reports an increase in the number of patent claims in wind energy and biofuel technologies (Figure 1). 
A more detailed study showed a strong increase in patenting trends for a number of energy technologies, 
pollution control technologies, biofuels and climate tolerant crops. In biofuels the number of new patents 
have increased by far more than 100% per year in recent years and more than 500 patent applications have 
already been filled on “climate ready” plant genes by a number of large biotech files. The patents are 
overwhelmingly taken by companies and institutions in industrialised countries leaving developing countries 
far behind [Sangeeta 2009]. Denmark alone took 161 new patents between 2003 and 2005 focusing on wind 
energy [OECD 2008]. Concerns are also rising due to the increasing tendency of universities and public 
research institutions to seek patent protection, based on their research and development efforts. This may 
further undermine the free and open exchange of knowledge. 

 

 

 

Figure 1. Patents in the windmill industry (top) and in the biofuel industry (bottom) have increased 
dramatically. Source: European Patent Office 2007. 

 

Moreover, there are increasing concerns about the patent system itself. Suppran [2008] warns that the 
development of cellulosic biofuels could be hampered and delayed by broad patent claims and strategic 
patent use. Brown et al [2008] warns against a number of potential barriers embodied in the IPR regime that 
may discourage innovation (e.g. patent costs, fear of litigation, broad and vague patents, anticompetitive 
patent practices). He recognises that lack of substitutes for many energy technologies means that some firms 
simply cannot invent around patents. The patent system acts as a hurdle because of high IPR transaction costs 
– negotiating licences and royalties, buying patents and protecting ideas – which means that many people 
refuse to even start the process of invention. Indeed a number of patent litigation cases have already been 
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documented within climate-related technology. This may further deter companies from investing in 
mitigation and adaptation technologies [Sangeeta 2009].  

With these kinds of problems arising in rich and highly developed countries, imagine the problems that will 
arise in poorer and less developed ones when they try to initiate research and development in a patent-
constrained world.It is important to note that these problems go beyond energy-related technologies. Climate 
change will rapidly increase the need for adaptation technologies in poor countries, such as medicines to 
lessen the spread of various disease vectors or new seed varieties that enable farmers to adapt to droughts or 
floods.  

IPRs IPRs IPRs IPRs andandandand h h h historical istorical istorical istorical experiencesexperiencesexperiencesexperiences    

Historically, IPR protection has varied from time to time, from culture to culture, from country to country. In 
traditional Chinese culture, for example, imitation was the highest compliment an artist could receive. In 
ancient Java (Indonesia), exclusive rights – such as those guaranteed under patent law – were not permitted, 
as Javanese culture placed a higher value on the community than the individual [Gerster 2001].  

One hundred years ago, Swiss industries were free to copy foreign inventions without restriction, a situation 
that was richly exploited. Switzerland, which today hosts some of the world’s largest pharmaceutical 
companies, was specifically against patents on medicine because the Swiss pharmaceutical sector relied on 
copying innovations from Germany [Gerster 1998; Schiff 1971]. In the German Reichstag Switzerland - today 
one of the fiercest proponents of strong international IPR rules - was repeatedly characterised as a "pirate 
state" and a "predator state" for copying products such as aspirin and heroin without permission [Gerster 
2001].  

The United States did not participate in any international copyright arrangements for the first 100 years of its 
existence to ease imports and promote social and economic development [Office of the Technology 
Assessment 1986]. Dutch audio fabrication and Swedish car production also went underway during periods 
when there were no active patent laws in their territories [Karapinar and Temmerman 2007]. 

Similarly, almost all rich countries have had specifically tailored intellectual property rights to suit their 
industrial development. In Japan the first IPR regime was tailored to benefit from its position as importer of 
technology. It favoured smaller and more gradual innovative steps, and had a very limited protection level and 
scope [Maskus 2000; Maskus and McDaniel 1999]. This ensured that national companies could imitate and 
improve innovations from abroad.  

The same has been the case in other rich countries and in the patent-sensitive pharmaceutical sector. In 
Denmark, product patents for medicine were not introduced until 1983. The pharmaceutical sector primarily 
produced insulin, which could not be patented, and thus relied on process patents [Koktvedgaard og 
Østerborg 1984].  

Successful countries like South Korea and Taiwan started their impressive industrial growth by copying 
products from the US and Europe. In Korea, the IPR regime was weak and encouraged imitation and 
adaptation. Only in the 1980s did Korea shift to creative imitation, increasing its research and development 
and strengthening its IPR regime [Kim 2003].  

Brazil, Mexico, Malaysia and the export-intensive regions of China and India are other examples of movement 
from pure innovation to creative imitation, i.e. improving or otherwise moderating existing products. The 
highly developed pharmaceutical industries in India and Korea are some of the most prominent examples. In 
all these cases, IPR protection was weak and imitation of foreign technologies was the first step towards 
industrialisation [Gerster 2001; Hoekman 2004].  

These experiences show that all successful countries have used and benefited from tailor-made IPR regimes in 
their industrialisation process and clearly indicates that strong IPR protection may hinder rather than facilitate 
technology transfer and learning in the early stage of industrialization. Imitation and reverse engineering of 
mature foreign products in poor countries will contribute to growth and development. Moreover, the 
historical and empirical evidence clearly show that weak and tailor-made IPR regimes are one of the most 
effective means of technology transfer and of “infant-industry” protection. To quote the Commission on 
Intellectual Property Rights, Innovation and Public Health: Weak intellectual property regimes in the past 
facilitated technological learning for all the countries studied [CIPIH 2006] 

These experiences also show that there is a need for a highly differentiated approach to IPR protection 
[Maskus 2000; Kim, 2003; Hoekman 2004]. The TRIPS agreement, combined with the increasing pressure on 
poor countries to adopt IPR regimes similar to those in much richer countries, present a historical injustice. 
This is a worrying case of new protectionism. 

Poor countries should be exempt from strong IPR obligations and have access to mechanisms to reduce the 
costs of IPR-protected technologies, such as subsidies, differential prices and/or compulsory licenses.  This is 
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important for all technologies, but critical for life-saving ones like medicines and improved seed varieties, and 
most importantly, for technologies that can assist poor countries in adapting to and mitigating climate 
change. 

IPRs, IPRs, IPRs, IPRs, investments and technology transfer to poor couinvestments and technology transfer to poor couinvestments and technology transfer to poor couinvestments and technology transfer to poor counnnntriestriestriestries    

The historical evidence could be overlooked if it indeed was the case, as claimed by rich country negotiators in 
the run-up to the TRIPS agreement, that stronger intellectual property rights lead to more innovation, 
technology transfer and increased investments in developing countries – a claim that still stands strong in the 
debate on climate change and intellectual property rights. 

This presumptive argument is supported by a few studies that find positive impacts of IPR on investments and 
technology transfer among middle-income and large developing countries, and in some countries of the 
former Soviet Union [Smith 2001; Blyde and Acea 2002, World Bank 2005]. Other studies have argued that IPR 
protection has promoted investments in specific industries/sectors within richer countries [Maskus 1998; 
Mansfield 1995; Barton 2007], or that lack thereof has prevented U.S. companies from developing and 
diffusing advanced clean coal and hydrogen technologies to China, Indonesia and other developing countries 
[see Brown et al 2008]. 

However, in reality, the evidence is much weaker, especially for the poorest developing countries. Countering 
the very arguments behind the TRIPS agreement, in these countries, patents do not expand technology 
transfer, foreign direct investments or trade. The market power provided by IPR protection allows owners to 
limit the availability, use and development of a process or product, thus hampering the use of these 
technologies [Hoekman et al 2004; World Bank 2005; ICTSD 2008]. Foreay [2008] even goes so far as to call an 
IPR installed market for licences “super-inefficient” when it comes to technology transfer to the poorest 
countries.  

In sum, existing research suggests that countries that strengthen their IPR regimes are unlikely to experience a 
sudden boost in inflows of foreign direct investment [World Bank 2005]. In fact, the opposite effect – that lack 
of IPR could induce investments and technology transfer – has been documented in a number of cases. In 
1995, China received the highest investment level of all developing countries despite having a very weak 
patent law and even weaker enforcement practice. The sectors where the largest investments were made 
were chemicals and pharmaceuticals [Maskus 1998a]. Similar experiences have been documented for Brazil 
and Turkey [Correa 1980; Kirim 1985].  

Patents are often used not to promote investments but to block local production. Historically, patent law 
often contained a requirement that the patent holder had an obligation to exploit a patent by production. 
However, this is no longer the case. In today's global economy, very few patents are exploited through local 
production or the granting of licenses [Gerster 2001]. In stead, a study showed that between 60 and 90 
percent of all foreign-owned patents in developing countries were used to block local production and imports 
of generic products [Watkins 1992]. Instead of investing as a means of screening out local competitors 
companies may use patents to do so. Studies have confirmed that intellectual property rights promote not 
investments but trade and imports, especially in the larger developing countries [Maskus and Penubarti 1995; 
Maskus 2000]. In poorer countries, strong IPRs do not seem to have any positive effects on trade either [World 
Bank 2005]. 

Our evidence therefore counters the argument that nobody will invest in or transfer technology to developing 
countries if strong intellectual property rights do not exist. The relationship between investment and 
technology transfer is much more complicated. The least developed countries have a fundamental interest in 
unrestricted access to technology under the most favourable possible conditions. 

IPRs and IPRs and IPRs and IPRs and innovation in poor countriesinnovation in poor countriesinnovation in poor countriesinnovation in poor countries    

There is also evidence to counter the argument that stronger intellectual property rights will lead to more 
innovation in developing countries.  

On the one hand, intellectual property rights can ease the transfer of technology and knowledge. One study 
found that strong IPRs increase knowledge flow from US companies to affiliated companies in other countries 
[Smith 2001]. However, as described earlier, the lack of intellectual property rights can ease the informal, 
“illegal” transfer of technology and knowledge by supporting copying, imitation and in the long-run, impeding 
in-country innovation. 

It is often difficult to demonstrate a positive effect of strong intellectual property rights on research and 
development [Maskus 2000]. Bessen and Maskin [2000] even find that strong patent protection can lead to 
significantly less innovation compared to no patent protection.  
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A survey of 177 cases of strong patent protection in the 60 largest countries from 1852-1998 showed that the 
number of patent applications from abroad increased significantly after patent protection had been 
strengthened (Figure 2). On the contrary, the number of patent applications from domestic actors decreased 
after the IPR regime was strengthened [Lerner, 2002]. As demonstrated below, there was no positive 
correlation between the patent regime and domestic innovation. 

 

 

Figure 2. Patenting changes around the time of patent protection -enhancing policy changes (1852-
1998). Source: Lerner 2002. 

 

Similarly, a study from Japan showed no evidence that spending on research and development (Figure 3) or 
innovation measured by patent applications and grants increased after the IPR regime was strengthened in 
1998 [Sakakibara og Branstetter 2001]. 

More generally, there is increasing evidence that strong IPR protection is hampering research and 
development. Many firms use patents as intentional tools to impede innovation and competition by blocking 
their competitors’ products as means of bargaining in cross-licensing, or to prevent and defend against 
infringement suites. The various approaches used to block competitors are complex, and the problem can be 
further magnified in complicated industries, where hundreds if not thousands of patents – some already 
issued, others pending – can create a veritable “minefield” for inventors. Specific cases have been 
demonstrated for energy technologies such as fuel cells, clean coal technologies, carbon sequestration and 
storage and hybrid vehicle technologies [see Brown et al, 2008 for a review of the literature]. 

This problem has also been described in the biotechnology field as “the tragedy of the anti-commons”: 
intellectual property rights for the individual can discourage cooperation and research. More specific 
examples are found within genetic research; within computer hardware development, where tens of 
thousands of overlapping patents are reported and within the software industry, where patents with 
excessively broad claims are reported and the introduction of patents has apparently not increased research, 
development or productivity. The problem is exacerbated when individual patents are of poor quality [see 
Bach et al 2005 for a number of examples]. 
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Figure 3. Spending on Research & Development in Japan following a patent reform in 1998 (show as 
coefficients of year dummies). Source: Sakakibara og Branstetter 2001. 

 

In conclusion, the link between a strong IPR regime on the one hand and innovation, research and 
development on the other is not as clear as often stated. A few econometric studies have shown a positive 
relationship, but under special conditions, with simplistic indicators for IPR and doubtful correlation causality 
[Gould and Gruben 1996; Park and Ginarte 1997]. The historical and empirical evidence shown above point in 
the opposite direction, leaving no doubt that a number of countries have promoted industrial development 
by weak or tailor-made IPR regimes and by copying innovations from abroad. This strategy has indeed 
promoted stronger innovation in the long-run. There are also cases where current IPR regimes may have 
hampered research and innovation. Differentiated and locally adapted intellectual property rights can be 
critical for growth, development and, more importantly, for developing climate-friendly technology in poor 
countries. 

IPRs and incentives for innovationIPRs and incentives for innovationIPRs and incentives for innovationIPRs and incentives for innovation    

Although patent protection may be counterproductive in poor countries, it can be critical in rich countries. 
However, the arguments for this are again typically overstated. It is correct that patent protection can be part 
of the motivation for research and development, but it is a common error to assume that nobody will do 
research and development without IPR.  

In a number of sectors/industries, IPR only plays a minor role in attaining success. It is more important to be 
on the frontline when it comes to research and development. Moreover, there are many ways in which firms 
can protect their ideas and inventions and still recover their R&D costs. These include secrecy, the benefit of 
being first on the market, the establishment of marketing channels, the advantages of early production, the 
use of trademarks and branding and the certification and approval of products. Patent protection is only one 
among several forms of protection for new innovations [Levin et al 1987; Bach et al 2005]. Some of the classic 
studies on the rewards of innovation concluded that the costs of copying and advantage of being first on the 
market with a new product were sufficient encouragement for most industries’ research and development 
[Scherer and Ross 1990; Mansfield, Scwartz og Wagner 1981; Levin et al 1986]. 

A survey of 100 companies in 12 industrial sectors showed that patent protection was only important in the 
pharmaceutical and chemical sectors, where it was estimated that more than 30 per cent of new innovations 
would not have been made without patent protection. Only 10-20 per cent of new innovations needed patent 
protection for the oil industry and machines and processed metal products, while patent protection was 
judged to be of marginal importance in the remaining seven industrial sectors [Mansfield 1986]. If this is true 
it may imply that the patent holders in these industries, seen from a societal point of view, are 
overcompensated by the rewards that patent protection grants them [Scherer 1980].   

In recent years, new approaches to research and development based on openness and cooperation have been 
progressing. The development of Open Source strategies can be viewed as a response to the growth in 
intellectual property protection and has provided significant results, especially within computer software. 
Some illustrative examples include Open Source computer programmes such as Apache, Linux and Latex. 
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These trends reveal that innovation and technological development can be fostered without the use of 
traditional methods to protect intellectual property rights. A world without IPR protection is not a world 
without innovation. 

Therefore, from an economic perspective, it is clearly wrong to offer similar patent conditions to dissimilar 
industries. Instead, an optimal policy should depend on potential demand and spill over, the costs of research 
and development, risk of copying and the impacts of patents on market structure and competition [Maskus 
2000]. 

IPRs, prices and access to new technologyIPRs, prices and access to new technologyIPRs, prices and access to new technologyIPRs, prices and access to new technology    

While it is doubtful that strong IPR regimes in poor countries will promote investments and innovation, there 
is no doubt that strong IPR regimes can have negative economic effects. 

A patent in practice offers a time-limited monopoly right, which can and will lead to higher prices. Stronger 
patent rights may be expected to raise the rents earned by international firms considerably, compelling 
developing countries to pay more for the average inward flow of protected technology [Hoekman et al 2004]. 
This could have detrimental effects, especially in countries without proper competition policies, which is the 
case for most developing countries. Consequently, this increases the risk of the misuse of market power to 
the detriment of consumers – a risk that is increased by increasing market concentration in many sectors. As 
in the Indian pharmaceutical industry, strong IPR protection can promote market power and monopolies while 
weaker IPR protection can promote a more dynamic and competitive environment [Lanjouw 1997]. A strong 
IPR regime can also make it difficult to penetrate the market, leaving long-term negative effects on research 
and development. This has been the case in some parts of the computer industry [Hall og Ziedonis 2001]. 

Increased market power and less competition inevitably lead to higher prices; therefore, it is likely that an 
international IPR regime where most patent holders are based in rich countries would increase world 
inequality. If a patent imposes higher costs on poor countries without the possibility of reaping the long-term 
advantages of increased innovation, then these countries will be worse off [Maskus 2000]. This has been true 
in a number of cases [Lanjouw 1997; Maskus 1997 as quoted in Maskus 2000; Nogues 1993; Maskus 2000]. A 
concrete example of this is the royalties and licences that poor countries pay to the US and other rich 
countries. In the first few years of the enforcement of the TRIPS agreement, these payments almost doubled 
[Economist, 2001; OECD 1997]. It is also clear that all poor countries that have implemented stronger IPR 
regimes have dramatically increased payments of royalties and licences to other countries. Indeed, studies 
show that for numerous developing countries, the negative effects of the TRIPS agreement may reverse any 
positive economic effects of the Uruguay Round trade agreement. Thus, the poorest countries are unlikely to 
benefit from strong IPRs [McCalman 2001].  

In addition, there can be substantial economic costs from installing and enforcing a stronger IPR regime 
[UNCTAD 1996]. These costs encompass both the net fiscal expenditure of financing relevant government 
agencies and the opportunity costs of employing possibly scarce human capital in IP system administration 
[Finger and Schuler 2000]. Finally, there are critical issues related to legitimising the piracy of traditional 
knowledge, undermining the self-reliance of resource-poor farmers and for other types of intellectual 
property rights such as geographical indications [Juma 1999]. 

In summary, documentation shows that stronger IPR regimes imposed by the TRIPS agreement will increase 
national and global inequality.  
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Conclusion  

Intellectual property rights have become a critical issue in the climate negotiations. This does not imply that 
IPRs alone can ensure technology development, diffusion and deployment to tackle the climate crisis. But it 
does reflect that IPRs can and will become an important issue in ensuring access to new technologies for both 
climate mitigation and adaptation. Although IPRs have not been an important barrier until now, evidence 
suggests that they may already be hampering access to cutting-edge technology – a problem that may be 
worsened by a significant increase in IPRs for climate-friendly technology.   

The arguments for uniform IPRs across different countries and sectors are very weak. Historically, the 
protection of intellectual property rights has followed in the footsteps of growth and development. All rich 
countries have utilised tailor-made IPR regimes to promote growth and support their industrial development. 
The TRIPS agreement and pressure from rich countries deprive poor countries of the same opportunities.  

Although strong IPR protection may have some beneficial effects on technology transfer and investment in 
middle-income and larger developing countries, there is no evidence of such positive effects in the poorest 
countries. Thus, traditional arguments that were instrumental in convincing developing countries to sign the 
TRIPS agreement have limited validity. For the poorest countries, stronger IPR protection does not have the 
intended impact on investments, innovation or technology cooperation. Instead, evidence suggests that it 
may have negative effects on research and innovation. This may hamper the development and deployment of 
locally adapted climate change technologies for mitigation and adaptation.  

Furthermore, a number of studies have concluded that stronger IPR regimes enforced by the TRIPS agreement 
will lead to higher global inequality, because of higher prices, less competition, less research and payments of 
licences and royalties to the rich countries. This may hamper growth and development in poor countries.  It 
will also be the case for climate-friendly technologies, ranging from drought-resistant seeds and biofuels to 
windmills and hybrid vehicles, where patent protection can lead to higher prices and less access. This can lead 
to increased global inequality and become a significant barrier for development, mitigation and adaptation to 
climate change.  

Indeed, historical evidence indicates that more flexible IPR rules in poor countries may be the best, most 
efficient way to promote “infant industry protection” and the transfer and deployment of climate-friendly 
technology. 

We need to revise the old-fashioned thinking that stronger intellectual property rights are necessary to create 
growth and development, and to tackle the climate crisis. Indeed, there is a need for fewer, more flexible 
patent rules, especially for the world’s poorest countries, to do exactly that.  
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Recommendations 

Although the TRIPS agreement installs a fairly high and uniform protection level, there are still some “TRIPS 
flexibilities” that allow countries to limit the scope of patents, or to grant exceptions or compulsory licences to 
promote experimental use, research, and public interests or anti-competitive practices. Poor countries can 
and should utilise these flexibilities to ensure the breathing space they need to promote development, 
diffusion and deployment of climate-friendly technologies. However, it is highly unlikely that these flexibilities 
are sufficient for poor countries.  

A number of options exist by which the climate negotiations could guarantee poor countries the IPR 
flexibilities they need to tackle the climate crisis: 

·  Issue a statement on TRIPS and Climate Change following in the foot-steps of the agreement on 
TRIPS and Public Health [WTO, 2009] to ensure that the world’s poorest countries (and those without 
productive capacity) can access the technology they need to tackle the climate crisis.   

·  Grant an unlimited-time exception to the TRIPS agreement for Least Developed Countries, ensuring 
that the agreement’s provisions shall only be implemented when countries advance out of the LDC 
group, not by an arbitrary date (currently July 1st 2013). 

·  Develop new, innovative IPR schemes for climate technologies such as patent pools/libraries to 
ensure easy access for developing countries. This could be a general or sectoral approach within 
technology action programs for specific climate technologies.   

·  Develop a special IPR regime to encourage public-private partnerships for the development of pro-
poor climate friendly technology for adaptation and mitigation. 

These options focus narrowly on providing easier access to developing countries, especially to the Least 
Developed Countries. There may be a need for broader revisions of the IPR regime to ensure adequate 
research and development in climate technologies in richer countries as well [see Bach et al. 2005].  

The important conclusion is that the international climate negotiations must ensure that intellectual property 
rights do not block, but instead build an equitable and effective solution to the climate crisis. 
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